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Federal Communications 


Bar Journal 


Digest Recent Court Decisions Radio Matters 


Many important decisions have been rendered both the United 
States Court Appeals for the Columbia and the Su- 
preme Court the United States since the publication the 
the last digest (see Bar Jour. 36). Previous issues the 
JouRNAL contained digests decisions these courts radio matters 
rendered October 15, 1939. The material contained the digests 
printed the present issue the JouRNAL covers all decided sinee 
that date. The cases digested are follows: 


Brown Radio Service and Laboratory Federal Communications Commission, 
1941, the United States Court Appeals for the District 
umbia. 


Colorado Radio Corp. Federal Communications Commission, 118 (2d) 24. 


Evans Federal Communications Commission, 113 (2d) 166. 


Federal Commission Columbia Broadcasting System, 311 
132. 

Federal Communications Commission Pottsville Broadcasting Company, 309 
134. 


Communications Commission Sanders Bros. Radio Station, 309 
470. 


Company Federal Communications Commission, 109 
668. 


Fly Heitmeyer, 309 146. 


Radio Corp. Federal Communications Commission, 108 


Nardone United States, 308 338. 


Editor-in-Chief the Federal Communications Bar Journal. 
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Palmer Federal Communications Commission, decided February 16, 1940 
the United States Court Appeals for the District Columbia. 


Puget Sound Broadcasting Company Federal Communications Commission, 


decided Feb. 1941, the United States Court Appeals for the Dis- 
trict Columbia. 


Scripps-Howard Radio, Inc. Federal Communications Commission, decided 
the United States Court Appeals for the District 
umbia. 


Sunshine Broadcasting Company Fly, al., decided June 15, 1940, the 
District Court the United States for the District Columbia. 


Company Federal Communications Commission, 
956. 


United States Fallon, 112 894. 

United States Polakoff, 112 888. 

Ward Federal Communications Commission, 108 486. 

Weiss United States, 321. 

WOKO, Inc. Federal Communications Commission, 109 665. 


ADMINISTRATIVE LAW 
Confidential Reports 


When alleged appellant that the Commission erred considering 
confidential memoranda, the Commission’s decision will not dis- 
turbed this respect since the Court below assumed correct 
the statement the Commission that memoranda its files were not 


Exhaustion Administrative Remedies—Necessity for 


When appellant failed request the Commission for stay 
order the Commission granting application and later the same 
appellant requested the Court Appeals stay the Commission’s 
decision, the appellate court held that appellant’s failure make the 
request the Commission “may very well have constituted failure 
exhaust administrative remedies, which would itself bar relief 
judicial review say nothing judicial stay orders.” Puget 
Sound Broadcasting Co. C., decided February 1941, the 

United States Court Appeals for the District Columbia. 


General 


Proceedings before the Commission are administrative, not judicial 


“It not the function this Court [Court Appeals for the District 
Columbia] direct the Commission the routine its ad- 


ministrative procedure long conforms the law.” Ward 
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APPEAL AND ERROR 
Appealable Interest 


The licensee existing station complaining economic injury 
itself reason the granting application for another station 
the same community party adversely affected aggrieved 
within the meaning Section 402 (b)(2) Act. 
Sanders Bros. Radio Station, 309 470, 477. 


Appellant was the applicant for new broadcast station Hot Springs, 
Arkansas. Prior any action the Commission his application, 
took from decision the Commission granting the 
application appellee for the same facilities Hot Springs. Held, 
that the appeal should dismissed the Court had jurisdiction 
under Section 402. Palmer C., decided February 16, 1940 
the United States Court Appeals for the District Columbia. 


application for assignment license under Section 310(b) the 
Communications Act 1934 not application for radio station 
license within the meaning Section 402 (b)(2), and applicant 
whose application for such assignment license has been denied 
can not appeal the Court Appeals under Section 402 (b)(2). 


Appellant was applicant for new regional broadcast station Syracuse, 
and appealed from decision the Commission granting 
application appellee for new local station the same com- 
munity. Held, that motion dismiss the appeal should granted 
the Court had jurisdiction under Section 402 the Commun- 
ications Act 1934. Sentinel Broadcasting Corp. 
decided February 26, 1940 the United States Court Appeals 
for the District Columbia. 


The licensee existing station alleging that the operation pro- 
posed new station the same community will cause the licensee 
suffer economic injury and will not serve the public interest, con- 
venience and necessity, has the right appeal under Section 402 
(b)(2). Tri-State Broadcasting Co. C., 107 956. 


When the evidence before the Commission sustains the Commission’s 
finding that the operation new station will not adversely affect 
the public interest, convenience and necessity and will not create and 
foster the “unfair, destructive and ruinous competition” upon which 
appellant relies, the appellant not party adversely affected within 
the meaning Section 402 (b)(2) and the appeal should dis- 
missed. Broadcasting Co. C., 107 956. 


The right existing station appeal under Section 402 (b)(2) from 
decision the Commission granting application another 
station different city for change frequency not lost 
reason the fact that appellant has application pending before 
the Commission for increase which application has not yet 
been acted upon. Ward C., 108 486. 


When applicant failed request the Commission give joint con- 
sideration his application and another copending application, 
can not complain the failure the Commission joint con- 
sideration both applications. Ward C., 108 486. 
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“The considerations upon which the Court [of Appeals for the District 
Columbia] held the Yankee Network case, that injury 
economic interests may sufficient bring station license holder 
within terms Section 402 (b)(2) aggrieved person, are 
equally applicable case objectionable electrical interference.” 
Ward C., 108 486. 


When the Commission gives prior consideration co-pending applica- 
tion, fails grant for joint consideration, and the 
making the request “seriously prejudiced”, the latter applicant has 
right appeal party aggrieved under Section 402 
Ward F.C. C., 108 486. 


Owner existing broadcast station Denver, 
that the operation proposed new station will have injurious 
economic effect upon the existing station party aggrieved within 
the meaning Section 402 (b)(2) and has standing appeal from 
the decision the Commission granting the application for the new 
station. Colorado Radio Corp. C., 24. 


Court Appeals—Jurisdiction 


The jurisdiction the United States Court Appeals for the District 
Columbia, reviewing decisions the Commission, must 
determined upon the basis the assigned reasons appeal. WOKO, 
Inc. C., 109 665, 666. 


General 


the exercise the Court Appeals’ appellant jurisdiction relating 
the Federal Communications Commission, the Court’s decision has 
some element finality, “but within the principle the Pottsville 
decision, has finality against the power the Commission 
make proper allocation facilities required ‘public interest, 
convenience and necessity’, whether upon applications involved 
the appeal others, long its doing does not involve dis- 
regarding the Court’s decision upon the questions law determined 
the appeal”. Evans C., 113 166, 169. 


Mandate Commission 


Although ordinarily the Court issuing mandate normally the best 
judge its content, when the United States Court Appeals for 
the District Columbia reversed decision the Commission 
the ground that the Commission had erred finding the applicant 
not financially qualified and issued writ mandamus requiring 
the Commission give prior consideration the application, the 
Court abused its power. The Commission had the right consider 
the application comparative basis with other applications sub- 


Notice Appeal—Sufficiency 


When the licensee station appeals from decision the 
ommission granting application for new station the same 
community and alleges that the Commission’s decision “illegally de- 
prives appellant large portion its listening audience, talent, 
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program material, and advertising revenue, with resultant deteriora- 
tion program service now rendered appellant station” the 
appeal will dismissed because failure that the public 
interest will suffer. WOKO, Inc. 109 665. 


notice appeal sufficient under Section 402 (b)(2) the Act 
against motion dismiss, alleges that the result the Com- 
action will destroy the ability the appellant 
render service carry the public interest. Florida Broad- 
casting Co. C., 109 668, 669. 


notice appeal alleging that the Commission erred failing make 
findings justifying its conclusion that the record does not show that 
the operation the proposed station will have any adverse economic 
effect upon appellant and that the Commission erred failing 
find that the operation the proposed station will result economic 
injury appellant, impairing its service and jeopardizing 
ability render service the public interest, sufficient. Florida 
Broadcasting Co. C., 109 668. 


not the function notice appeal serve brief and ap- 
pellant not required set out its notice appeal proposed 
findings fact, the findings made the Commission, summary 
the evidence appears the record. Florida Broadcasting Co. 


When the Commission has erroneously determined that applicant 
not financially qualified, and the Court Appeals has reversed its 
decision and remanded the cause the Commission for further pro- 
ceedings, the Commission has the right reopen the proceedings for 
the purpose taking further testimony and for the purpose 
considering the application comparative basis with applications 
subsequently filed. Heitmeyer, 309 146, 148. 


When the Court Appeals reverses decision the Commission because 
error law, and the cause remanded the Commission for 
further proceedings accordance with the Court’s opinion, the 
Commission has the duty considering the application com- 
parative basis with applications subsequently filed and does not have 
give priority the application which was the subject matter 
proceedings the Court Appeals. Pottsville Broad- 
casting Co., 309 134, 


Scope Review 


Even though the Commission did not present its brief filed with the 
Court Appeals the question whether not economic injury 
competitor grounds for refysing broadcast station license, the 
question properly presented petition for writ certiorari 
the Supreme Court the United States since was raised the 
Court below petition for rehearing. Sanders Bros. 
Radio Station, 309 470, 473. 


3 
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COMMON CARRIERS 
General 


which the Communications Act recognizes common carrier 
activity and regulates accordingly analogy the regulation 
rail and other carriers the Interstate Commerce Commission, the 
Act recognizes that broadcasters are not common carriers and are 
Station, 309 470, 474. 


COMPETITION 
General 


The field broadcasting one free competition and the policy 
the Act clear that person have anything the nature 
property right result the granting license. Puget Sound 
Broadcasting Co. C., decided February 1941, the United 
States Court Appeals for the District Columbia. 


“But the Act does not essay regulate the business the licensee. The 
Commission given supervisory control the programs, 
business management policy. short, the broadcasting field 
open anyone, provided there available frequency over 
which can broadcast without interference others, shows 
his competency, the adequacy his equipment, and financial ability 
make good use the assigned channel.” Sanders 
Bros. Radio Station, 309 470, 475. 


“Thus, the Act recognizes that the field broadcasting one free 
competition. The sections dealing with broadcasting demonstrate 
that Congress has not, its regulatory scheme, abandoned the 
principle free competition, has done the case railroads, 
respect which regulation involves the suppression wasteful 
practices due competition, the regulation rates and charges, 
and other measures which are unnecessary free competition 
permitted.” Sanders Bros. Radio Station, 309 
470, 474, 475. 


“Plainly, not the purpose the Act protect licensee against 
competition but protect the public. Congress intended leave 
competition the business broadcasting where found it, 
permit licensee who not interfering electrically with other broad- 
casters survive succumb according his ability make his 
programs attractive the public.” Sanders Bros. Radio 
Station, 309 470, 475. 


the question competition between proposed station and one 
operating under existing license not entirely disregarded 
the Commission, and, indeed, the Commission’s practice shows 
that does not disregard that may have vital and 
important bearing upon the ability the applicant adequately 
serve his public; may indicate that both stations,—the existing and 
the proposed—will under, with the result that portion the 
listening public will left without adequate service; may indicate 
that, division the field, both stations will compelled 
render inadequate service.” Sanders Bros. Radio Station, 
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General 


“But Courts are not charged with general guardianship against all potent- 
ial mischief the complicated tasks government. The present 
case makes timely the reminder that ‘legislatures are ultimate guard- 
ians the liberties and welfare the people quite great 


POWER 


While the standard public interest, convenience necessity “is 
concrete the complicated factors for judgment such field 
delegated authority permit, serves supple instrument for the 
exercise discretion the expert body which Congress has charged 
carry out its legislative policy.” Pottsville Broad- 
casting Co., 309 134, 138. 


ECONOMIC INTEREST 
Effect Proof Financial Injury 


not enough, appeal the Court Appeals, for appellant 
show that financial injury suffered threatened may result from 
action the Commission. must also appear that result 
such injury the public interest, convenience necessity would suffer. 


economic injury rival broadcasting station not and 


itself, and apart from considerations public interest, convenience 
and necessity, element the Commission must weigh, and 
which must make findings, passing application for 
cast station license construction permit. Sanders Bros. 
Radio Station, 309 470, 473. 


Economic injury existing station not separate and independent 
element taken into consideration the Commission 
mining whether shall grant withhold license. Sanders 
Bros. Radio Station, 309 470, 476 


EVIDENCE 
General 


“Thus, this Court has recognized that bodies like the Interstate Com- 
merce Commission, into whose mould Congress has cast more recent 
administrative agencies, ‘should not too narrowly constrained 
technical rules the admissibility proof,’ Commerce 
Commission Baird, 194 25, should free fashion their own 
rules procedure and pursue methods inquiry 
permitting them discharge their multitudinous duties.” 

Pottsville Broadcasting Co., 309 


Judicial Notice 


proceeding application for construction permit for new station 
community, the fact that during the pendency the application 
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the Commission authorized two former half-time stations become 
full-time stations did not have put the record, since the 
Commission could take judicial notice it. Colorado Radio Corp. 


FINDINGS FACT 
Sufficiency 


Held, that the findings and grounds decision the Commission made 
connection with the application KWTN Watertown, South 
Dakota for renewal license are amply supported the evidence, 
Greater Kampeska Radio Corp. C., 108 


The finding the Commission that the operation WMEX Boston, 
Mass. 1470 kc. with kw., unlimited time, would not cause objec- 
tionable interference with the operation WLAC Nashville, Tenn. 
operating 1470 kc. with kw., unlimited time, was supported 
substantial evidence. Ward C., 108 486. 


The finding the Commission that the operation new station 
Paso, Texas will not immediately ultimately result such 
reduction income the existing station require deterioration 
its service the listening public supported the evidence. 
Tri-State Broadcasting Co. C., 107 956. 


After examination the findings fact made the Commission 
granting application for second station Dubuque, lowa, 
was held that the findings were sufficient support the order the 
Commission, even though these findings were attacked the ap- 
pellant. Sanders Bros. Radio Station, 309 470, 477. 


HEARING 
Necessity for 


Where the licensee existing station intervened 
concerning the application for another station the same com- 
munity, but did not move submit additional evidence concerning 
changed conditions until after the application for another station 
had been granted, and the licensee the existing station had 
opportunity request hearing when the Commission set aside its 
decision denying the application and granted it, the request for 
hearing came too late. Colorado Radio Corp. C., 
24. 


The laws under which administrative agencies operate require that in- 
terested parties afforded opportunity for hearing and that 
judgment must express reasoned conclusion. Pottsville 
Broadcasting Co., 309 134, 143, 144. 


INJUNCTION 
Against Commission Action 


When the licensee existing station appeals from decision the 
Commission granting application for new station the same 
community, and three days prior the taking appeal, the 
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successful applicant files application with the Commission for 
modification the construction permit requesting change fre- 
quency, increase power, and change locations studio and 
transmitter site, the Court Appeals will not stay the action the 
Commission the second application pending decision the appeal. 
Evans C., 113 166. 


The Court Appeals will not stay action upon application for modi- 
fication construction permit pending appeal from decision the 
Commission upon the original application because “if the Commis- 
sion’s action renders the appeal moot, will powerless prevent 
it; far does not so, the appeal retains full vitality; 
far may raise new appealable issues, they must presented 
upon another appeal and another record any event”. Evans 


When the licensee existing station Paso, Texas brings bill 
the District Court the United States for the District Colum- 
bia enjoin the Commission from holding hearing applica- 
tion change KMAC San Antonio, Texas, from local 
regional station unless the Commission willing permit the plain- 
tiff participate the hearing, the bill for injunction will dis- 
missed since the plaintiff has the statutory remedy appeal under 
Section 402 (b)(2) the Communications Act 1934. 
Broadcasting Company Fly, al., decided June 15, 1940 the 
District Court the United States for the District Columbia. 


Court Appeals—Power 


The Court Appeals lacks jurisdiction issue order staying 
decision the Commission granting application for new station 
when the stay requested appellant, licensee existing 
station, complaining the decision the Commission because 
electrical interference. Brown Radio Service and Laboratory 
C., decided February 1941, the United States Court Appeals 
for the District Columbia. 


“The rationale stay orders and injunctions that they should 
granted only when necessary protect rights against injuries other- 
wise irremediable. Moreover, when the exercise such power 
would prejudicial the public interest, Court may refuse thus 
protect private rights.” Puget Sound Broadcasting Co. C., 
decided February 1941, the United States Court Appeals for 
the District Columbia. 


When appellant, licensee existing broadcast station, appeals from 
decision the Commission granting application for construction 
permit another broadcast station move its transmitter and 
increase its power, and the appeal based upon probable financial 
loss appellant, the Court Appeals lacks jurisdiction issue 
order staying the action the Commission granting the application 
the other station. Puget Sound Broadcasting Co. 
decided February 1941, the United States Court Appeals for 
the District Columbia. 


7 
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INTERFERENCE 
Basis for Appeal 
See APPEAL AND Interest 


MONOPOLIES 
General 


The Act expressly negatives the proposition that the Commission’s func- 
tion grant monopoly the field broadcasting. F.C. 
Sanders Bros. Radio Station, 309 476. 


ORAL ARGUMENT 
Necessity Making Request for 


When appellant did not make request the Commission for oral 
argument prior decision and did not request oral argument the 
petition for rehearing before the Commission, appellant may not 
successfully urge error the oral argument his appeal 
Appeals. Tri-State Broadcasting Co. C., 107 


Right 


“Right present oral argument indispensable step fair 
hearing before the Commission.” Tri-State Broadcasting Co. 


PRIORITY 
General 


“The fact that its first disposition the Commission had committed 
legal error did not create rights priority the respondent, 
against the later applicants, which would not have otherwise 
possessed.” Pottsville Broadcasting Co., 309 134, 145. 


PROCEDURE 
General 


“Necessarily, therefore, the subordinate questions procedure ascer- 
taining the public interest, when the Commission’s licensing authority 
invoked—the scope the inquiry, whether applications should 
heard contemporaneously successively, whether parties should 
allowed intervene one proceedings, and similar ques- 
tions—were explicitly and implication left the Commission’s 
own devising, long, course, observes the basic requirements 
designed for the protection private well public interest.” 
Pottsville Broadcasting Co., 309 134, 139. 


PROPERTY RIGHTS AND FREQUENCIES 
General 


“The policy the Act clear that person have anything 
the nature property right result the granting license.” 
Sanders Bros. Radio Station, 309 470, 475. 
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PUBLIC INTEREST, CONVENIENCE AND NECESSITY 
Factors Involving—Competition 


See COMPETITION—General 
See MONOPOLIES—General 


Factors Qualifications 


order certain that applicant will serve the public interest, 
convenience and necessity “the Act contemplates inquiry the 
Commission, inter alia, into applicant’s financial qualifications 
operate the proposed Sanders Bros. Radio 
Station, 309 470, 475. 


Factors Involving—General 


“Administrative agencies have power themselves initiate inquiry, or, 
when their authority invoked, control the range investigation 
ascertaining what satisfy the requirements the public 
interest relation the needs vast regions and sometimes the 
whole nation the enjoyment facilities for transportation, com- 
munication and other essential public services.” Potts- 
ville Broadcasting Co., 309 134, 142, 143. 


granting withholding permits for the construction stations, and 
granting, denying, modifying revoking licenses for the operation 
stations, ‘public convenience, interest, necessity’ was the touch- 
stone for the exercise the Commission’s 
Pottsville Broadcasting Co., 309 134, 137, 138. 


When deciding whether not renew broadcast station license, just 
deciding whether the first place issue it, the Commission 
must make its decision according the public interest, convenience 


Factors Involving—Past Conduct Applicant 


See RENEWAL LICENSE—Past Conduct Applicant 
General 


“Within the area bounded the standard public interest, convenience 
the Commission has wide discretionary power.” 
WOKO, Inc. C., 109 665, 667. 


“An important element public interest and convenience affecting the 
issue license the ability the licensee render the best 
practicable service the community reached his broadcasts.” 
Sanders Bros. Radio Station, 309 470, 475. 


RENEWAL LICENSE 
Factors Involving 


determining whether not grant application for renewal 
license the Commission not precluded from examining into ques- 
tions the applicant’s qualifications, character and past conduct 
the operation applicant’s station. Greater Kampeska Radio Corp. 


q 
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determining whether not grant application for renewal 
license, doubt true that important consideration the 
need for broadcasting service the area served this station. But 
other important considerations are the willingness and ability the 
licensee comply with the Communications Act 1934 and with the 
rules and regulations prescribed the Commission order 
guarantee, far wholesome policy management and 
operation. Greater Kampeska Radio Corp. C., 108 


Action the Commission with reference applications for renewal 
license are governed the same considerations affecting the granting 
original applications, and the ultimate standard whether the 
public interest, convenience and will served. Greater 
Kampeska Radio Corp. C., 108 2d. 


See PUBLIC INTEREST, CONVENIENCE AND NECESSITY 
Factors Involving—General 
RULES AND REGULATIONS 
General 


“So long the Commission complies with the mandate the statute 
has, and should have, wide discretion determining questions 
public policy and procedural policy and making and applying 
appropriate rules Ward C., 108 486. 


SALE, LEASE AND TRANSFER LICENSE 
Appeal and Error 
See APPEAL AND ERROR—Appealable Order 
STATUTES 
Construction 


Since Congress passed act approximately one year before the adoption 
the Communications Act 1934 and that act expressly con- 
ferred power upon the Court Appeals grant stays connection 
with appeals from the Commission, and since the bill was pocket 
vetoed, there persuasive evidence that the omission the Com- 
munications Act 1934 the power grant stays was deliberate. 
Puget Sound Broadcasting Co. C., decided February 1941, 
the United States Court Appeals for the District Columbia. 


The persuasion that lies behind the doctrine that reenactment 
statute constitutes legislative approval judicial construction thereof 
merely one factor the total effort give fair meaning the 
Broadcasting System, 132. 


General 


The underlying policy the Communications Act the securing and 
the public interest. WOKO, Inc. C., 
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enacting the Radio Act 1927 and the Communications Act 1934 
“Congress moved under the spur widespread fear that the 
absence Governmental control the public interest might sub- 
ordinated monopolistic domination the broadcasting field.” 
Pottsville Broadcasting Co., 309 134, 137. 


“The fundamental purpose Congress respect broadcasting was 
the allocation and regulation the use radio frequencies 
prohibiting such use except under license.” Sanders Bros. 
Radio Station, 470, 474. 


TELEPHONES 
Disclosure Telephone Conversations 


Facts improperly obtained criminal wire tapping 
renders them inadmissible evidence unless obtained from 
dependent source. Nardone S., 308 338. 


The prohibition Section 605 the Communications Act 1934 
against the divulging publication the contents telephone 
communication applies not only interstate telephone communi- 
cations but intrastate communications well. Weiss S., 
308 321. 


Participants telephone communications who turned state’s evidence 
upon learning that Federal agents had tapping wires obtained 
knowledge such communications and that the contents the 
communications were made available the prosecuting attorney 
prior trial may not such acts permit the introduction 
evidence the telephone conversations, since this does not constitute 
authorization the sender within the meaning Section 605. 
Weiss S., 308 321. 


Evidence obtained the use recording device installed with the 
consent the originator the telephone call and without the consent 
the person called cannot used proceeding charging the 
defendant with the commission crime, the evidence was ob- 
tained violation Section 605. “It would deny all significance 
the privilege created Section 605 hold that because one 
party originated the call had power surrender the other’s 

61; Fallon, 112 894, cert. denied ed. 61. 


“interception” within the meaning Section 605 the Com- 
munications Act 1934 use recording machine fixed exist- 
ing extension telephone without the consent the and 
evidence obtained the use the recording machine may not 
introduced the trial person accused crime. Pola- 
894, cert. denied, ed. 61. 


; 
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Amendments Rules Practice and Procedure 


April 1940, the Commission amended two its rules prac- 
tice and procedure, namely, Section 1.1 and Section 1.73. The amend- 
ment Section 1.1 merely changed the opening and closing hours the 
Commission. Prior the amendment the Commission’s offices opened 
8:30 and closed p.m. After April however, the Commis- 
sion’s offices open 9:15 and close 4:45 The amendment 
Section 1.73 has the effect permitting applications remain the 
hearing docket, even when amended, the Motions Commissioner de- 
termines that the amendment does not substantially affect the issues 
upon which the application was designated for hearing. 

The amendments are follows: 


bours. The principal office the Commission shall 
located Washington, C., and all communications shall addressed 
the Secretary, Washington, C., unless otherwise specifically directed. The 
hours the Commission are from 9:15 a.m. 4:45 p.m., Monday Friday, 
inclusive, and Saturday from 9:15 a.m. 1:15 p.m., except legal holidays. 


and dismissals; when allowed. 
* 


* * * * 


When leave amend has been granted after application 
designated for hearing, the application will not removed from the hearing 
docket unless the Motions Commissioner shall determine that the proposed 
amendment substantially affects the issues upon which the application been 
designated for hearing and orders that the application shall removed from 
the hearing docket. amended application which has been removed from 
the hearing docket will reexamined the Commission and when necessary 
will redesignated for hearing subsequent time. 


—P. R., Jr. 


CHANGES COMMISSION PERSONNEL 


After serving for almost twelve years the radio engi- 
neering department the Federal Radio Commission and its successor, 
the Federal Communications Commission, Mr. Andrew Ring an- 
nounced March 29, 1941, his resignation Assistant Chief Engineer 
the Commission. Mr. Ring will associated Washington, 
with Mr. Ralph Clark, who also resigned from the engineering 
the Commission. 

Mr. Ring joined the Federal Communications Commission July 
1929 senior engineer. During his service with the Commission has 
played major part the formulation and carrying out engineering 
policies concerning radio broadcasting. Aside from his routine, daily 
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duties, Assistant Chief Engineer, Mr. Ring was part responsible 
for the establishment 1930 empirical standards allocation 
basis for determining service and interference, the adoption 
automatic frequency controls 1932, the use directional antennas 
prevent interference, the Standards Good Engineering Practice and 
Rules and Regulations Governing Standard Broadcast Stations resulting 
from engineering conference 1939, the new principles allocation 
relating frequency modulation, and substantial developments tele- 
vision. The Commission has appreciated the competence with which his 
work has been performed and his long experience 
publicly announced that would difficult fill his place. 

April 10, the Commission stated that Mr. Gerald Gross was 
appointed Assistant Chief Engineer and Chief the 
Division the Commission’s Engineering Department succeed Mr. 
Ring. Mr. George Adair was named Assistant Chief the Engineer- 
ing Department’s Division, and Mr. Phillip Siling was 
appointed Chief the International Section, Engineering Department, 
sueceed Mr. Gross. 

Mr. Gross participated the formation the Engineering Division 
the old Federal Radio Commission 1928, and for some time past has 
served Chairman the International Division the Commission’s 
Engineering Department. has represented the Government 
twenty-one international conferences communications and has served 
since 1933 Secretary the Interdepartment Radio Advisory Com- 
mittee. 


The Commission also announced that the following additional ap- 
pointments were made the Broadeast Division Engineering Depart- 


John Willoughby, Chief, Standard Application 
Section. 

Robert Silliman, Assistant Chief, Standard Appli- 

eation Section. 

William Boese, Chief, Non-Standard Broadcast Application 
Section. 

Cyril Braum, Assistant Chief, Non-Standard 
Application Section. 

Clure Owen, Chief, Hearing Section. 

Underwood Graham, Chief, Allocation Section. 

James Barr, Assistant Chief, Allocation Section. 

Kreis, Chief, Monitoring Equipment Section. 

Maxine Colonna, Chief Clerk, Records Section. 


April the Commission accepted the resignation Mr. Robert 
Cooper, Assistant the General Counsel. During the two years that 
Mr. Cooper has been employed the Commission has been active 


| 
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with litigation, the chain inquiry, and the pro- 
posed telegraph merger. The Commission’s announcement stated that 
Mr. Cooper had contributed actively the Commission’s activities 
numerous important branches its work and paid high tribute his 
ability. 

—P. Jr. 


HEARINGS COMMUNICATIONS PROBLEMS 
CONCERNING THE GULF COAST 


April 10, 1941, the Federal Communications Commission an- 
nounced the holding formal hearing scheduled for May 1941, 
Houston, Texas, for the purpose obtaining information relative 
communications problems arising the Mississippi delta and the Gulf 
coast areas southeastern Texas. The hearing will held before 
Commissioner Paul Walker. 

Due the excessive use the maritime frequencies connection 
with the operations the oil industry around the coastal waters and 
marshes Louisiana and Texas, interference complaints have been re- 
large portion the area swampy nature, making the 
construction and maintenance wire lines impossible. Storms fre- 
quently arise the shallow, open water and crews working oil opera- 
tions are subject danger and weather hazards. Consequently, the oil 
industry has resorted and depends upon radio for communication 
purposes. 

The Commission also hopes obtain information with respect the 
communication needs vessels navigating the canals and inland waters 
the areas between New Orleans and Houston. 

R., Jr. 


Telephone Rate Inquiry 


Investigation the long-distance telephone rates and charges the 
Bell System has been instituted the Federal Communications Com- 
mission its own motion, according release dated April 1941. 

The order the Commission directs the American Telephone and 
Telegraph Company and its twenty-one associated companies show 
cause why its long-distance toll rates should not reduced. pointed 
out the order that the telephone earnings from toll operations have 
been rapidly recent years and that the Commission’s re- 
ports show that the net income the American Telephone and Telegraph 
Company, together with its affiliated concerns, has from 
$21,160,763 1938 $27,217,438 for the twelve months ending January 
31, 1941. 
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The net operating income upon the Company’s average net invest- 
ment telephone plant was 6.39 per cent 1938, 8.19 per cent 1939, 
8.67 per cent 1940 and 8.89 per cent for the year ending January 31, 
1941. supplemental order adopted the same date the main 
order, the Commission stated that did not desire have prolonged 
proceeding and wished place the minimum burden time and expense 
all parties concerned. Under the supplemental order the Company 
directed respond questionnaire upon two main issues, namely, (a) 
what method adopted arriving the rate base, and (b) what 
method used arriving the accrued depreciation its prop- 
erty. The Company required advise the the 
amount time and expense involved making reproduction cost 
appraisal its property; whether would unfair the Company, 
its investors its customers original cost was adopted the gross 
rate base the exclusion reproduction cost; whether the Company’s 
accounts show the amount cash invested its property; and various 
other related material. 

The Commission hopes that result the procedure has 
adopted, will able determine early stage the proceeding 
whether the rate base fair value should predicated solely upon 
prudent investment original cost, whether reproduction cost should 
also considered. 


The Company also directed proceed June with presentation 
its evidence upon the following issues: (a) the amount its rate 
base; (b) what considers fair rate return; and its net 
income for rate making purposes. The order provides that hearings 
will set subsequently for consideration other issues. 


R., Jr. 


‘ 
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Recent Commission Decisions 


Red Land Broadcasting Association (KRBA), Lufkin, Texas. Docket No. 5837. 


Sam Houston Broadcasting Association (KSAM), Huntsville, Texas. Docket 
No. 5838. 


State Capitol Broadcasting Association, Inc. (KTBC), Austin, Texas. Docket 
No. 5835. 


John Welch, al. (KNET), Palestine, Texas. Docket No. 5836. 


Eagle Broadcasting Company, Inc. Brownsville, Texas. Docket No. 
5854. 


East Texas Broadcasting Company (KGKB), Tyler, Texas. Docket No. 5840. 


The decisions the Commission the above-entitled cases, an- 
nounced April 1941, relate the question whether not the 
station licenses involved should revoked. After full con- 
sideration all the factors the cases, the Commission reached the 
conclusion that the licenses should not revoked. all six cases, the 
Commission vacated its orders revoking the licenses. the KGKB case, 
the license was issued regular basis, and the other five cases the 
Commission issued temporary license for period ninety days, dur- 
ing which time the licensees are given the privilege submitting evi- 
dence satisfactory the Commission that James Ulmer has completely 
relinquished any right, title interest the stations, and will not 
associated connected with them the future. 

not necessary for present purposes undertake full discus- 
sion the detailed facts each case. Suffice say that revocation 
orders against all six licensees were issued some time ago the ground 
that Dr. James Ulmer had played major part obtaining the 
stations’ licenses and had participated the control management 
the stations during the time their operation. 

Subsequent the issuance orders revoking the stations’ licenses, 
hearings were held before Commissioner George Henry Payne for the 
purpose determining whether not the applicants had made false 
representations their applications for construction permits licenses 
and whether not there had been improper transfer licenses 
transfer control corporations without obtaining prior 
Commission consent. 

Hearings were held, and May 17, 1940 the Commission issued 
Proposed Findings Fact and Conclusions, affirming its revocation 
orders the Stations KTBC, KNET and KRBA. June 20, 
1940, the Commission took similar action the case Station KSAM. 
June 1940, Proposed Findings Fact and Conclusions were re- 
leased affirming the order revocation the case Station KGKB, and 
September 1940, similar action prevailed connection with Station 
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The decisions and orders the Commission determining not 
revoke the licenses the stations involved were released two written 
opinions. One opinion was written Docket No. 5840, the KGKB 
and one opinion the remaining cases, hereinafter referred the 
Red Lands decision. the Red Lands decision, the Commission stated 
that was the opinion that ample foundation had been provided for 
sustaining the revocation orders previously entered. found, however, 
that other considerations required the vacating the revocation orders 
and the issuance temporary licenses for ninety days. 

The rule which the Commission applied may found 
Revocation License Navarro Broadcast Association, Docket No. 
5839, decided September 1940. that case the Commission’s decision 


states follows: 


“In determining whether revoke the license radio broadcast station 
for false representations the Commission and other violations the Com- 
munications Act, the Commission faced with competing considerations. The 
Commission’s primary duty the listening public and, dealing with 
licensee, the Commission must guided this primary duty. the other 
hand, the Commission carry out its function granting and denying 
applications for licenses, must obtain true and accurate information 
those who seek operate radio stations and must take disciplinary action 
against those who make false representations the Commission. But dis- 
cipline should not inexorably applied when station licensees demonstrate 
the Commission, these respondents have now done, that they are ready 
act good faith.” 


After quoting from the Navarro case, the Commission noted that 
none the cases has any charge been made that the program service 
the stations and itself not the public interest. The Commission 
observed that the various local parties involved are responsible citizens 
good standing and repute. The Commission emphasized the 
fact that none the communities wherein the stations are located, 
except Austin, Texas, was there situated any other station capable 
serving medium for local expression. 

Therefore, may said that view the program service and 
the absence any other local stations, together with the promises the 
licensees obey the future the letter and spirit the Communica- 
tions Act, the Commission found expedient overlook the violations 
law which had occurred and permit the licensees purge them- 
selves any connection with Dr. James Ulmer. 

The decisions the Commission may well justified those 
munities where other local station was operating, but 
reconcile these decisions with the decision the Austin, Texas 
Two stations operate Austin, namely, KNOW and KTBC. the 
KTBC license were revoked, Austin would still receive primary broad- 
cast service from station operating that community. The Commis- 
sion’s justification, however, for making differentiation the Austin, 
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Texas case was the fact that Austin has population four times greater 
than Brownsville, the largest the remaining cities involved the pro- 
ceedings. 

The second opinion the Commission was rendered the KGKB 
Tyler, Texas case. Here, again, the Commission stated that ‘‘solid 
foundation exists for affirming the revocation order previously entered, 
but that ‘considerations public interest led us, reluctantly, dif- 
ferent ultimate conclusion than that reached our Proposed Findings 
Fact and 

After reciting that the Proposed Findings Fact and 
sions the Commission found that there had fact been transfer the 
legal voting the East Texas Company without 
the consent writing the Commission, and that such transfer was 
violation the Act, the Commission’s decision refers action taken 
meeting the Board Directors subsequent the date oral 
argument. this meeting the Board Directors was decided 
that contract between the East Texas Broadcasting Company and Dr. 
James Ulmer providing for the leasing the facilities KGKB 
Dr. Ulmer should that the management and operation 
the licensee corporation should placed back the hands the stock- 
holders; that the bank account the licensee corporation should 
carried the name that corporation; that all checks should signed 
the secretary and countersigned the that Dr. Ulmer and 
his wife should longer have control the majority the stock the 
licensee corporation, and that Dr. Ulmer should continue manage the 
station salary basis. 

The Commission’s decision notes that complaint had been pre- 
sented regarding the program service Station KGKB and that KGKB 
was the only broadcast medium for community expression Tyler, 
Texas. The Commission’s decision concludes follows: 


“In this case, view the action the licensee’s board directors 
heretofore referred eliminating the unauthorized transfer control, 
will permit the licensee continue operation the station. this, 
not construed that Dr. Ulmer’s connection with the 
station are any way approved this Commission. the contrary, 
unequivocally condemn these activities and the complete disregard the duties 
radiobroadcast licensees shown the other principal participants this 
proceeding. The Commission does believe, however, view the action taken 
regarding the licenses the stations mentioned above, and reason other 
considerations mentioned herein, that the licensee East Texas Broadcasting 
Company may now entrusted with authorization continue the opera- 
tion Station KGKB. 

“In tolerating the action the respondent herein, must understood 
that should future improper conduct the part the licensee Station 
KGKB proven, the facts developed and the improper conduct proven 
these proceedings cannot disregarded.” 


Commissioner George Henry Payne dissented from the decision 
the Commission the six Texas cases and Commissioner Case dissented 
from the decision the KGKB, Tyler, Texas, case. 


‘ 
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The dissenting opinion Commissioner Payne released April 
1941, entitled ‘‘Commissioner Payne Criticises Fellow Commissioners 
for Rescinding Revocation Orders Texas Radio Commissioner 

stated that could not reconcile the decision the Commission 

with its decision rendered few days previously Application 
John Stenger, Jr. (WBAX) Wilkes-Barre, Pa., Docket No. 5430, 
decided March 31, 1941. Commissioner Payne’s opinion Mr. Stenger 
was ‘‘far less culpable than these six Texas licensees.’’ 

The decision Commissioner Payne reads part follows: 


fear that the precedent set the Commission its decision Septem- 
ber 1940, the Westinghouse Electric and Manufacturing Company cases, 
(from which also dissented), has risen like ghost plague the Commission, 
predicted would. For, once the law relaxed softened favor 
the mighty, hard enforce rigidly against the less mighty.” 


After reciting the two important charges against the licensees the 
Texas cases, Commissioner Payne stated 


“In opinion, there was only one question for the Commission decide, 
namely: Had the charges Paragraph (1) Paragraph (2), both, been 
sustained the hearings? 

“Evidently the Commission was the opinion that such charges had been 
sustained; otherwise, could not have issued Proposed Findings affirming the 
revocation orders. 

“What, then, has happened since the issuance the Proposed Findings 
change the mind the Commission? 

“Oral arguments were held various times subsequent the issuance 
these Proposed Findings. That was the only important event record the 
history these cases occurring between the issuance the Proposed Findings 
and the present decisions the Commission. 

have scrutinized the transcripts these oral arguments well the 
exceptions and petitions filed the respondents and fail find any new 
evidence such character impair the validity the action taken 
the Commission revoking the licenses. 

“The Commission its final decisions does not show which the charges 
the Government has failed prove which the respondents have disproved. 
Either, opinion, would hard task, for everyone the charges 
supported abundance evidence the record. 

“In fact, these decisions admitted that solid foundation exists for 
affirming the revocation orders.” 


* * * 


“The reasoning the Commission’s decision the Tyler case (KGKB) 
strange and bewildering. The Commission holds, figuratively speaking, that 
having let five horses escape, might well let this one go, too. 

wish call the attention the Commission its own decision 
March 31, 1941, denying the application John Stenger, Jr. for renewal 
the license Station WBAX Wilkes-Barre, Pennsylvania. 

“In opinion, the evidence the Stenger case far less convincing 
damaging than the evidence these six Texas cases. 

“The Commission seems much worried about leaving certain areas 
Texas without broadcast service, these revocation orders were affirmed. 

“This, opinion, unnecessary worry. has been experience 
that new stations spring quickly without coaxing and without the need 
sending out engraved invitations. 


: 
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wish could join the Commission the backflip has done these 
cases, for should like see the decisions unanimous. But not see how 
possibly can. presided the hearings, heard all the testimony the 
respondents and the Government witnesses, and convictions cannot 
altered except the introduction convincing evidence contradicting the 
record. But fear such evidence does not exist. 

“In opinion, the Commission has given favorable signal all and 
sundry who are plotting obtain radio licenses indirection and fraud. 
“I, therefore, dissent from the Commission’s action vacating the revoca- 
tion orders these cases.” 


the Matter Hobart Stephenson, Milton Edge and Edgar Korsmeyer, d.b.a. 
Stephenson, Edge and Korsmeyer, Jacksonville, Docket No. 5779. 


the Matter Helen Walton and Walter Bellatti, Jacksonville, Docket 
No. 5870. 


Proposed Findings Fact and Conclusions the Commission Issued March 31, 1941. 


the February issue the there was reprinted copy 
Commission’s Order No. 79, relating the holding hearing 
determine what effect the ownership publication newspaper had 
upon the operation broadcast station. According the Commis- 
sion’s press release issued simultaneously with Order No. 79, the Com- 
mission had reached determination correlate all facts concerning 
operation broadcast stations newspaper interests. The proposed 
decision the Commission the Jacksonville, Ill. cases (the titles 
which are given, supra) great interest practitioners before the 
Commission and publishers newspapers desiring obtain new 
stations. The proposed decision the Jacksonville cases the effect 
that when confronted with the necessity choosing between two appli- 
eants for the same facilities the same community, both whom are 
adequately financed and technically qualified, the Commission will select 
the applicant having newspaper affiliation. least this true when 
the applicant identified with newspaper interests the owner the 
only newspaper newspapers published the community. 

Hobart Stephenson, Milton Edge and Edgar Korsmeyer, herein- 
after referred Stephenson, applied for construction permit 
authorizing the construction and operation new broadcast station 
Jacksonville, Illinois, operate 1150 ke. with power 250 watts, 
daytime only. Helen Walton and Walter Bellatti, hereinafter refer- 
red Walton, filed application requesting the same facilities 
Jacksonville, Ill. The applications, therefore, were mutually exclusive 
and the Commission was confronted with the necessity making de- 
termination which one grant. 

The proposed findings fact and conclusions stated that the oper- 
ation either station would cause interference within the normally 
protected contours any existing proposed station, nor would the 
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proposed stations receive interference within their own normally pro- 
tected contours. Each applicant proposed diversified program service 
containing news, music and educational, religious and 
entertainment features. The members both partnerships were citizens 
the United States and qualified the licensees broadcast sta- 
tions. Hobart Stephenson instructor the State School 
for the Blind, where has been charge amateur radio work for the 
blind. Milton Edge the manager one the large chain grocery 
stores Jacksonville, and Edgar Korsmeyer credit manager the 
Power Company, distributor gas and electricity Jack- 
sonville. The net worth the partners the Stephenson application 
was approximately $60,000. However, the total cash assets were only 
$1,504. and other assets which could easily converted into cash were 
the amount $1,749. The cost construction the Stephenson 
station will the estimated annual operating expenses $16,120 
and the anticipated broadcast revenue excess $20,000. 

With respect the Walton application, Helen Walton widow, 
who since the death her husband has devoted her time the manage- 
ment various business interests. She owns 48.5 per cent the stock 
the Jacksonville-Journal Courier Company, company publishing 
The Courier, evening paper and also publishing The Journal, 
morning paper. The Courier and The Journal are the only newspapers 
general circulation published Jacksonville. Mrs. Walton’s net 
worth excess $200,000 which amount $4,500 cash and more 
than $23,000 marketable securities. Walter Bellatti practicing 
attorney Jacksonville, with net worth excess $100,000 which 
$2,500 cash and $11,000 marketable securities. The Walton 
station would cost $14,600 construct, the annual operating expenses 
would $24,000 and the operating revenue expected excess 
$25,000. 

proposing grant the Stephenson application and deny the 
Walton application, the Commission states that the operation station 
Jacksonville persons not affiliated with newspaper interests would 
better serve the public interest, convenience and necessity than would 
the operation station controlled interests publishing the only 
daily newspapers general circulation. this connection the Com- 
mission stated follows: 


“Where, this case, there are two qualified applicants seeking the same 
facilities, and the granting the one precludes the granting the other, 
necessary select one the two. All circumstances and facts considered, 
the granting the application Stephenson, Edge and Korsmeyer will better 
serve public interest, convenience and necessity that there will added 
the Jacksonville area medium for the dissemination news and information 
the public which will independent and afford degree competition 
other such media that area.” 


q 
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the Matter Telegraph Division Order No. 12, Docket No. 2639. Decided 
March 27, 1941. 


The decision the Commission the Matter Telegraph 
Division Order No. was rendered March 27, 1941. This decision holds 
that the charges for urgent telegraph messages the International Tele- 
graph Service are too high, and orders the carriers, namely, the Western 
Union Telegraph Company, Communications, and the 
Commercial Cable Company, reduce the cost urgent messages, 
comparison with the cost ordinary messages, from the present ratio 
The effective date was made April but April 
the Commission issued release stating that the effective date should 
postponed May The release April also stated that the motion 
Communications, Inc. for further argument the cause was 
without merit. stated, ‘‘This has been long proceeding and the 
parties have had every opportunity bring facts their possession 
bearing upon the issues.’’ 

The decision the Commission reducing the cost urgent mes- 
sages the international service was not unanimous. Commissioners 
Case and Thompson dissented, and Commissioner Wakefield did not par- 
ticipate. 

Telegraph Division Order No. was issued October 31, 1934, and 
had its purpose the holding general investigation into the justness 
and reasonableness the ratio between the charges for each class 
telegraph communications, and the existence vel non discriminations, 
preferences, advantages disadvantages any particular class 
classes persons with respect telegraph communications. Extensive 
hearings were held beginning March 1935 and terminated May 10, 
1935. One the important matters concerning the parties the hear- 
ing was the justness and reasonableness the ratio between 
for urgent and ordinary messages the international service. 
The carriers appeared support the existing ratio and the 
Cable and Radio Users Protective Committee urged reduction the 
ratio. This latter committee was later succeeded the International 
Communications Committee, informal organization composed 121 
consisting banks, stock and commodity exchange 
houses, and importers and manufacturing exporters. The majority 
these concerns are located New York but the membership includes 
concerns most the large cities the United States. They originate 
more than per cent the urgent traffic handled the American 
carriers. 

After the hearing the Commission, June 14, 1937, issued its 
Report and Order holding that the existing ratio was unjust 
and unreasonable, and subjected the users the urgent service 
undue disadvantage. The order was directed Western Union only and 
required that company cease and desist from charging rates for urgent 
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messages which bear the ratio the rates for ordinary messages found 
Western Union filed supplement its tariff dealing with rates the 
international service, and reduced the rate urgent messages from 
when compared with the rate for ordinary messages. Prior 
the effective date this supplement, however, Western Union filed 
with the Division motion praying that the hearing reopened, and the 
motion was joined Commercial Cables and RCAC. The effective 
date the supplement and the effective date the Commission’s order 
dated June 14, 1937, requiring Western Union cease and desist, were 
both postponed until the determination the issues presented the 
reopening hearing. Further hearing commenced May 1939 and 
May the same year. The proposed report the Com- 
mission was issued June 1940. Exceptions the proposed report 
were filed the International Communications Committee; briefs were 
and oral argument was held before the Commission December 
1940. 

The issue the reopened hearing was whether not the existing 
differential between urgent and ordinary messages was proper, 
and not, what should the proper differential. 

holding that the proper differential should 114 and that 
the differential created unfair disadvantage the originators 
urgent messages, the Commission stated that the United States car- 
riers, practical matter, are not required adhere the classifica- 
tions and rates prescribed the International Telegraph Regulations. 
The United States Government not party the International Tele- 
graph Regulations and neither are any the involved this 
proceeding. 

The hearing was reopened the Commission upon the petition 
Western Union, supported the other carriers, order give the 
opportunity submit evidence, particularly upon the cost 
furnishing urgent service. The Commission’s decision states that 
they offered some evidence upon cost, has little any pro- 
bative value and fails convince that the existing ratio charges 
supported the ratio After describing some the evidence 
submitted Western Union show the cost handling urgent mes- 
sages, which evidence indicated that the cost providing additional 
channels for urgent messages was $563,247 per year, the Commission con- 
cluded that: 


“We cannot perceive what value this study has the present proceeding. 
The problem not one establishing appropriate charge for urgent service, 
considered alone, derived some scheme percentage basis allocating 
facilities used jointly urgent and other types service. For purposes this 
proceeding, the propriety the charges for ordinary messages has been 
everyone assumed. The sole problem is, given this premise, are the increased 
costs sustained the Company furnishing the urgent service and the result- 
ing effects upon this and other services sufficient justify the present ratio 


‘ 


178 JOURNAL THE COMMUNICATIONS ASSOCIATION 


charges. attempt was made this study determine what facilities 
what elements cost relation those facilities could have been eliminated 
were urgent service abolished. 


* * 


“Another study submitted the Western Union dealt with the issue. 
purported show that the absence urgent traffic four the twenty-two 
North Atlantic channels could eliminated. this basis the plant expense 
for handling urgent traffic was assumed 4/22 $3,456,468, $628,448 
per annum. But there nothing the study justify the conclusion that four 
channels could eliminated without degrading the ordinary service. And there 
every reason believe that this could not done. Certainly, the Western 
Union has intention abandoning any part its plant urgent service 
discontinued, the absence some other change which would justify such 
abandonment. Nor shown that any particular plant was constructed solely 
account urgent service. The public generally entitled expeditious 
service and undoubtedly will demand continuance the transmission 
ordinary messages the same speed has heretofore prevailed. Furthermore, 
competition among the carriers will alone compel degree service which would 
make impossible discard existing channels.” 


Cost studies submitted Western Union concerned not only the 
carrying charges plants allocable urgent traffic, but also dealt with 
costs for urgent service due the number employees used 
that service, special equipment, and the maintenance its 
operating room Broad Street, New York. With reference these 
latter cost studies, the Commission found that was not apparent 
what extent expenses this type could eliminated abolition the 
urgent service. 

The Commission’s decision discusses cost studies submitted Com- 
mercial Cables and RCAC. These studies did not attempt justify the 
existing ratio plant allocation basis, but endeavored establish 
costs resulting from offering urgent service. concluded 
that the studies did not justify the ratio. 

the first hearing Western Union advanced the ‘‘value 
theory justification for the existing ratio, but the Commission found 
that this theory could not properly relied upon sustain the charges 
for urgent service. this connection, the Commission’s decision states 
follows: 


service’ has significance the adjustment rates matter 
this kind only considering the over-all effect the rate upon the service 
question and upon other services offered the carrier, whether proposed 
rate for classification service would increase decrease the benefit that 
particular service other services the telegraph-using public. may 
well anticipated that reduction the urgent rates will increase the volume 
traffic moving under that classification, but there nothing indicate that 
such increase volume will degrade the quality urgent service nor the 
quality service rendered under the ordinary classification. There nothing 
the record indicate that the double rate now effect justified upon 
any ‘value service’ standpoint, but the contrary, apparent that 
reduction the ratio will increase the benefit the urgent service 
all users who have need for that service without degrading the benefit the 
other services.” 
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was held that the additional cost involved supplying urgent 
service does not justify the ratio for the future, and also that this 
ratio was not justified the application the ‘‘value 
theory. reduction the basis for urgent charges would not result 
increasing the traffic and thereby degrading the several services 
lessen the value those services for the persons really needing and 
using them. 

With respect the position the International Communications 
Committee that the real issue was whether the carriers can justify in- 
the ratio, urgent ordinary, made effective 1934, the Com- 
mission’s decision holds that since the investigation was instituted the 
Commission’s own motion, the carriers were not called upon justify 

The the Commission upon the whole case stated 
its opinion, the following 


“The cost studies this proceeding not afford basis for mathematical 
determination appropriate ratio charges for urgent messages com- 
pared ordinary messages. However, giving due consideration the cost 
studies and the other evidence the record, the Commission concludes that 
this proceeding maintained, prior 1934, classification service known 
‘preferred’. indicated that the ‘preferred’ service was somewhat comparable 
that now classified ‘urgent’. The ‘preferred’ service was charged for 
basis, voluntarily fixed the carriers, times the rate for ordinary 
service. There indication that the ratio was inadequate that 
resulted degrading the ‘preferred’ service destroy its value 
users requiring extreme expedition. The tariff the respondent Western Union 
Telegraph Company (Supplement No. Tariff No. 60) filed with 
the Commission November 12, 1937, pursuant the Commission’s Report 
and Order heretofore referred to, fixed the ratio for urgent messages 
over its own lines, which indicative the fact that that carrier was the 
opinion that this ratio was proper. Counsel for the users stated oral argu- 
ment that ratio would proper from the standpoint the 


Commissioner Case wrote dissenting opinion which disagreed 
with the three fundamental conclusions the majority. The dissenting 
opinion states that the majority concluded (1) that ‘‘it impossible 
determine with any reasonable degree accuracy the amount of’’ the 
additional costs the urgent service, (2) reduction the ratio from 
the premium urgent service would less than the cost solely attribut- 
able the quality urgency, and (3) reduction the ratio 
would the value urgent service all users. Commissioner Case 
was the opinion that the first two conclusions were ‘‘absolutely irre- 
and that there was foundation the record for the third 
Furthermore, Commissioner Case stated that fundamental 
principle rate-making was conclusive against the reduction the 
urgent rate from ‘‘Persons who demand premium 
service should pay premium prices order that the vast majority 
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users may receive their services the lowest possible addi- 
tion, Commissioner Case considered that there were certain practicable 
difficulties connection with the application the ratio ordered the 
Commission, particularly the case radio carrier where one term- 
inal the circuit foreign country and owned foreign admin- 
istration. pointed out that the International Telegraph Regulations 
provide for uniform application the ratio. 

Commissioner Case stating that ‘‘I agree with the con- 
clusion the proposed report that the record before does not provide 
satisfactory basis for disapproval the existing ratio urgent 
ordinary, this time.’’ 


—P. R., 
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